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SUBCONTRACT AGREEMENT  # (PROJECT# - SUB#)
CONTRACT:  XXXXXXXX
This agreement, made on (DATE) by and between the parties hereinafter called:

	CONTRACTOR: 
	Komada, LLC


(REGIONAL OFFICE ADDRESS)         

(REGIONAL OFFICE ADDRESS)   


	  PH: (REGIONAL OFFICE PHONE NUMBER)
FAX: (REGIONAL OFFICE FAX NUMBER)

	SUBCONTRACTOR:
	(SUBCONTRACTOR NAME)


(SUBCONTRACTOR’S ADDRESS)
	  PH:  (SUBCONTRACTOR PHONE NUMBER)
FAX:  (SUBCONTRACTOR’S FAX NUMBER)

	  
  CONTACT:
	(SUBCONTRACTOR’S CONTACT NAME)

	witness that whereas the CONTRACTOR has heretofore entered into a contract with:



	THE OWNER:
	(OWNER’S NAME)
(OWNER’S ADDRESS)
                            

(OWNER’S ADDRESS)
                            
	PROJECT ADDRESS:  

(PHYSICAL ADDRESS OF PROJECT)
(PHYSICAL ADDRESS OF PROJECT)


	to perform certain labor and furnish certain materials for the construction and completion of



	  PROJECT:
	(PROJECT NAME AS SHOWN ON OWNER CONTRACT)


	pursuant to plans and specifications prepared by



	A/E FIRM:


	(ENGINEER/ARCHITECT NAME)

	consisting of 


PLAN PAGES:  See attached “Index of Drawings”, if applicable
SPECIFICATIONS DATED:  See attached “Specifications Index”, if applicable
ADDENDUMS:      
and any documents referred to in any of the foregoing, are hereinafter referred to as the “Contract Documents” and whereas, the following attached exhibit(s) are hereby incorporated into and made a part of this subcontract agreement.

Exhibits:

THE CONTRACTOR AGREES AS FOLLOWS:
A. The CONTRACTOR shall, so long as the SUBCONTRACTOR is not in default hereunder and within seven (7) days after receipt of Payment from the OWNER, promptly pay the SUBCONTRACTOR in monthly progress payments for such work as the ENGINEER/ARCHITECT/OWNER shall determine they have performed hereunder, subject to additions and/or deductions for changes agreed upon by both parties in writing, and provided that the SUBCONTRACTOR’S rate of progress, work done and materials furnished are satisfactory to the CONTRACTOR, at the price or prices set forth below less the retainage as set forth in the contract between OWNER and CONTRACTOR until the final payment is received by CONTRACTOR from OWNER, the sum of  $(SUBCONTRACT AMOUNT) less any deductions as set forth herein.

B. Waiver of any breach hereof shall not constitute a waiver of any subsequent breach of the same or any other provision hereof.
C. This subcontract, with its exhibits, constitutes the entire agreement between the parties, and supersedes all prior proposals and agreements.

D. The SUBCONTRACTOR agrees to complete the work required under this subcontract no later than the date or schedule provided by the CONTRACTOR.  If SUBCONTRACTOR should have any problem meeting their 
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E. requirements for this schedule, they are to notify CONTRACTOR immediately.  A schedule will follow within thirty (30) calendar days of this contract.
DEFINITIONS & SCOPE OF WORK
A. "Project" shall mean the physical location described at which Work will be completed by SUBCONTRACTOR under this Agreement.
B. "OWNER" shall mean the legal OWNER of the real property upon which the Project work is to be accomplished.  Reference to the OWNER will include the authorized agents and representatives of the OWNER that are designated by the OWNER to act on behalf of the OWNER in connection with the construction work at the Project to be completed by CONTRACTOR and its SUBCONTRACTOR’S.
C. "Contract Documents" shall mean this Agreement, other documents listed in this Agreement, OWNER’S plans, Specifications as prepared by any source, Addenda to the Specifications, Change Order documents, General Conditions of this Agreement and OWNER’S Agreement and any other documents, attachments, or official correspondence relating to the Project.  In the event of conflict between this Agreement, the Plans and Specifications or other documents, the following shall be the order of priority: 1) this Agreement; 2) Plans and Specifications as approved by OWNER and/or ARCHITECT, including Addenda thereto; and 3) other documents.
D. "Work" shall mean the work to be performed including, but not limited to, all labor, materials, equipment, services and other necessary resources to be supplied by SUBCONTRACTOR and any of SUBCONTRACTORS, VENDORS or other third tier entity engaged by SUBCONTRACTOR there under in accordance with the Contract Documents and as follows:
See Attachment “A” - Scope of Work
See Attachment entitled “SUBCONTRACTOR INSTRUCTIONS” for additional documents to be processed.
THE SUBCONTRACTOR, HIRED AS AN EXPERT IN THEIR TRADE, AGREES AS FOLLOWS:
To furnish, in strict accordance with the terms and conditions of the General Contract, and the price herein before specified, all labor, materials, supplies, tools, equipment, and services including field measurements necessary to complete the portions of the work specified herein before described under the following sections:

I.  
TIME OF PERFORMANCE
A. Time is of the essence.  SUBCONTRACTOR agrees to commence promptly, prosecute diligently, and complete the Work in accordance with CONTRACTOR’S project schedule and phases as updated or revised by CONTRACTOR.
B. The SUBCONTRACTOR will keep the CONTRACTOR informed of the actual progress of operations and to begin the work herewith contracted for as soon as directed by the CONTRACTOR or when the Project is ready for such work.
II.
PAYMENT AND BILLINGS
A. CONTRACTOR shall pay SUBCONTRACTOR for the proper and complete performance of the Work specified above the Subcontract Amount subject to additions and deductions for changes as may be agreed upon in writing or as otherwise set forth herein. CONTRACTOR will make monthly payments to the SUBCONTRACTOR based upon the percentage of Work actually completed.  Retainage will be withheld by the same terms as the Prime contract.  Payments will be made to SUBCONTRACTOR for the Work within seven (7) days of payment being made to CONTRACTOR by OWNER of the Project.  Payment to CONTRACTOR by the OWNER for progress or final payment is a condition precedent to CONTRACTOR obligation to make any payments to SUBCONTRACTOR.  SUBCONTRACTOR is relying on the OWNER’S credit and not CONTRACTOR’S and acknowledges and accepts the risk of any nonpayment by OWNER.
B. SUBCONTRACTOR shall pay all costs and expenses incurred in the performance of the Work as they become due and payable.  If SUBCONTRACTOR fails to pay any costs or expenses, CONTRACTOR reserves the right 
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C. to either pay for any such indebtedness directly or to issue joint checks naming SUBCONTRACTOR and any of its SUB-SUBCONTRACTOR’S and/or vendors as joint payees.  Any such direct or joint payments made will be deducted from the Subcontract Amount.  Should such payments exceed the Subcontract Amount, including reasonable attorney's fees and costs incurred by CONTRACTOR, plus interest at 15% per annum SUBCONTRACTOR agrees to pay the difference to CONTRACTOR promptly upon demand, and SUBCONTRACTOR agrees to pay all costs associated with collection of any such amounts.

D. SUBCONTRACTOR shall disclose to CONTRACTOR, all VENDORS and SUB-SUBCONTRACTORS that will be engaged by SUBCONTRACTOR to complete any aspect of the Work.  SUBCONTRACTOR shall complete and submit to CONTRACTOR’S Project Manager a “SUBCONTRACTOR MATERIALS SUPPLIER AND/OR SUB-SUBCONTRACTOR LIST” prior to proceeding with the Work.  This requirement is a condition precedent to CONTRACTOR’S obligation to make any progress payment or final payment to SUBCONTRACTOR.  SUBCONTRACTOR must furnish to the CONTRACTOR, when and as often as requested, satisfactory evidence that they have complied with the preceding clause, including such partial releases and waivers of lien from their material, men and creditors as the CONTRACTOR may request from time to time on labor and/or material or other claims, and final releases and waivers of lien at the time of final payment on the subcontract.  Payment of amounts shown on the list must be verified by submitting lien releases to CONTRACTOR from entities receiving payment from SUBCONTRACTOR.  Partial and final lien releases must be on a “LIEN RELEASE” form approved by CONTRACTOR.  Lien releases must clearly display amounts paid to VENDORS and SUB-SUBCONTRACTORS for goods and services provided to SUBCONTRACTOR during the time period specified on the face of the Lien Release.  Lien releases must be signed by a legal agent of the entity providing the lien release.

E. The SUBCONTRACTOR shall not assign or sub-let this subcontract, or any part thereof, and shall not assign any money due or to become due hereunder, without first obtaining the written consent of the CONTRACTOR.

F. Applications for Payment must be submitted on a Komada, LLC SCHEDULE OF VALUES and APPLICATION FOR PAYMENT including fully executed Conditional Lien Releases incorporated on the face of the form.  Schedule of Values shall be submitted by SUBCONTRACTOR, and approved by the Project Manager in charge of the Project, prior to submittal of the first Application for Payment for the Project.

G. CONTRACTOR will diligently pursue payment from the OWNER and notify SUBCONTRACTOR upon request of the status of such payments.  CONTRACTOR shall promptly notify SUBCONTRACTOR in the event of a dispute regarding verification of percentages of completion certified on SUBCONTRACTOR’S Application for Payment.

H. Assignment, transfer, or factoring of any claims or rights to payment is absolutely prohibited, even if permitted under the contract between the CONTRACTOR and the OWNER.  If attempted, the action will be deemed a waiver by the SUBCONTRACTOR and the SUBCONTRACTOR’S assignee of all right and claim to payment.

I. The SUBCONTRACTOR will submit to the CONTRACTOR on or before the 25th day of each month a request for payment for the value of the work completed to the satisfaction of the OWNER and CONTRACTOR during that month; if such request is not delivered by the above date, payment will be withheld until the following month.
J. Regardless of the terms of payment provided for herein, the CONTRACTOR shall not be required to make any payments that would leave a balance due to the SUBCONTRACTOR insufficient to cover the retained percentage plus an amount sufficient to satisfy all obligations of the SUBCONTRACTOR for labor, materials, equipment, services, etc., furnished or to be furnished by the SUBCONTRACTOR hereunder, plus all back charges to SUBCONTRACTOR, on this Project or any other projects plus any amounts owed by SUBCONTRACTOR to CONTRACTOR for any reason.
K. If SUBCONTRACTOR fails to perform its Work in accordance with the Contract Documents, or this Agreement, or fails to correct any deficiencies to the satisfaction of CONTRACTOR, ARCHITECT or OWNER, the CONTRACTOR shall have the right to withhold any additional payment from SUBCONTRACTOR equal to 150% of the estimated cost of the corrections until such time as they have been properly and fully performed.
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L. Final payment shall be due when the Work is fully completed and performed in accordance with the Contract Documents and the following requirements have been met:
1) A final Application for Payment has been submitted by SUBCONTRACTOR and accepted by CONTRACTOR.


2) Evidence of all indebtedness connected with SUBCONTRACTOR’S Work has been submitted and all required lien releases have been submitted to, and accepted by, CONTRACTOR.


3) Any additional requirements for final payment set forth in the Contract Documents, including any warranty obligations, have been satisfied.
4) The “CONDITIONAL WAIVER & RELEASE UPON FINAL PAYMENT” included on the SUBCONTRACTOR’S final Application for Payment has been properly executed by SUBCONTRACTOR and submitted to CONTRACTOR.
L. The SUBCONTRACTOR will furnish, if requested by the CONTRACTOR, sworn affidavits from time to time, which state amounts due, or to become due; amounts paid, and any other information which clearly indicates the financial condition of the SUBCONTRACTOR, insofar as it relates to labor and material furnished, and to be furnished, under this subcontract; and the CONTRACTOR may take such steps as they may deem necessary to protect themselves against any claim.  If at any time the CONTRACTOR determines that the SUBCONTRACTOR’S financial condition has become, in their opinion, unsatisfactory, the SUBCONTRACTOR shall furnish satisfactory security to the CONTRACTOR within three (3) calendar days after written notice to their last known address; and in default of furnishing said security, the CONTRACTOR shall have the option to cancel this subcontract, and in case of such cancellation, the rights of the CONTRACTOR shall be the same as if the SUBCONTRACTOR had failed to perform this subcontract in whole or in part.
III.
BONDS
A. The SUBCONTRACTOR is to furnish all guarantees, warranties, operating instructions, etc., as required by the specifications.


B. The SUBCONTRACTOR shall provide a performance bond or labor and materials payment bond for the Project as directed.  However, in its sole discretion, at any time during the course of a Project, CONTRACTOR may require such bonds, and SUBCONTRACTOR shall immediately acquire such bonds.  If the SUBCONTRACTOR does not obtain the required bonds upon demand by CONTRACTOR, CONTRACTOR may obtain such bonds on behalf of the SUBCONTRACTOR, in which event, the cost of such bonds will be deducted from the amounts due and owing by CONTRACTOR to the SUBCONTRACTOR.  CONTRACTOR shall pay for all bonds required by its contract with the OWNER.  SUBCONTRACTOR is not an intended beneficiary of any bonds supplied to the OWNER by CONTRACTOR, unless the bond specifically provides that SUBCONTRACTOR is an intended beneficiary.
IV.
INSURANCE
A. SUBCONTRACTOR shall maintain workers compensation, general liability, automobile, and umbrella insurance in the minimum amounts required by CONTRACTOR’S contract with the OWNER or as set forth below, whichever limits and coverages are higher.  Such insurance shall indemnify and hold harmless the CONTRACTOR, OWNER, ENGINEER, ARCHITECT and other SUBCONTRACTORS from all accidents or occurrences arising out of the SUBCONTRACTOR’S operations with limits and in amounts at least equal to the greater of those specified in the General Contract, the insurance to be in form and issued by a company satisfactory to the CONTRACTOR and the OWNER; to furnish to the CONTRACTOR, when and as often as required, satisfactory evidence that they comply with this requirement.  Attached to each certificate of insurance shall be a copy of the Additional Insured Endorsement that is part of the SUBCONTRACTOR’S Commercial General Liability Policy.  These certificates and the insurance policies shall contain a provision that coverage afforded under the policies will not be cancelled or allowed to expire unless 30 days prior written notice has been given to CONTRACTOR and the OWNER.  CONTRACTOR and OWNER shall be named as additional insured on a primary and non-contributory basis, on all liability and excess policies.  Coverage for SUBCONTRACTOR and CONTRACTOR shall include completed operations coverage.
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B. Minimum Required Insurance Limits (coverage on an occurrence basis):


1) Commercial General Liability (CGL) with limits of Insurance of not less than $1,000,000 each occurrence and $2,000,000 Annual Aggregate.


a. If the CGL coverage contains a General Aggregate Limit, such General Aggregate shall apply separately to each project.


b. CGL coverage shall be written on ISO Occurrence form CG 00 01 1093 or other form providing equivalent coverage and shall cover liability arising from premises, operations, independent CONTRACTORs, products-completed operations, and personal and advertising injury.
c. CONTRACTOR, the OWNER and any other parties required by CONTRACTOR’S contract with the OWNER, shall be included as additional insureds on the CGL, using ISO Additional Insured Endorsement CG 2010 (11/85) or an endorsement providing equivalent coverage to the additional insureds.  The coverage for the additional insureds shall be as broad as the coverage provided for the SUBCONTRACTOR.  It shall apply as primary and non-contributing insurance before any other insurance or self-insurance, including any deductible, maintained by, or provided to, the additional insured.
d. SUBCONTRACTOR shall maintain CGL coverage for itself and all additional insureds for the duration of the project and, if commercially practicable, for at least 6 years after substantial completion of the Project.


2) Automobile Liability: 
a. Business Auto Liability with limits of at least $1,000,000 each accident.


b. Business Auto coverage must include coverage for liability arising out of all owned, leased, hired and non-owned automobiles.


c. CONTRACTOR, OWNER and any other parties required by CONTRACTOR’S contract with the OWNER, shall be included as additional insureds on the auto policy.


3) Commercial Umbrella:
a. Umbrella limits must be at least $1,000,000 per occurrence
b. Umbrella coverage must include as insureds all entities that are additional insureds on the CGL. 

c. Umbrella coverage for such additional insureds shall apply as primary before any other insurance or self-insurance, including any deductible, maintained by, or provided to, the additional insured other than the CGL, Auto Liability and Employers Liability coverages maintained by SUBCONTRACTOR.
4) Workers Compensation and Employers Liability:

a. Employers Liability Insurance limits of at least $500,000 per accident for bodily injury by accident and $500,000 per employee for injury by disease.

b. Where applicable, U.S. Longshore and Harborworkers Compensation Act Endorsement shall be attached to the policy.


c. Where applicable, the Maritime Coverage Endorsement shall be attached to the policy.
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C. It is understood and agreed that it has been the practice of the CONTRACTOR or the OWNER to carry Builders Risk insurance, but it is not mandatory that the CONTRACTOR carry any insurance whatsoever for the benefit of the SUBCONTRACTOR.  The SUBCONTRACTOR agrees that they will assume the responsibility to determine whether such insurance is in force.  In the event the CONTRACTOR should elect to carry such insurance, and only in such event, the SUBCONTRACTOR agrees to submit immediately, for the purpose of determining value under the insurance coverage, a complete breakdown of this subcontract price showing materials, labor, expendable tools, supplies or any other item or article of value, the cost of which is included in the contract price stated in this agreement.  SUBCONTRACTOR is responsible for the deductible on any claim against the Builders Risk policy, if in place.

D. Waiver of Subrogation: SUBCONTRACTOR waives all rights against CONTRACTOR, the OWNER and ARCHITECT and their agents, officers, directors and employees to recover damages to the extent these damages are covered by CGL, Commercial Umbrella Liability, Auto Liability or Workers Compensation or Employers Liability insurance maintained in accordance with subparagraph B above.
E. Indemnity:
1) SUBCONTRACTOR shall indemnify, defend and hold CONTRACTOR, the OWNER, ARCHITECT, their agents, consultants and employees, harmless from and against all claims, losses, costs and damages, including but not limited to attorneys’ fees, arising out of or related to the work under this Agreement to the extent caused by the negligent acts, errors or omissions or other fault of the SUBCONTRACTOR, or its SUB-SUBCONTRACTORS, VENDORS, manufacturers, or other persons or entities for whose acts the SUBCONTRACTOR may be liable.  It is specifically agreed that the indemnification obligations of the SUBCONTRACTOR include but are not limited to any fines, penalties, or damages assessed to CONTRACTOR by the Occupational Safety and Health Administration, or any similar state or local agency relating to or arising from the SUBCONTRACTOR’S Work.  This indemnification provision does not negate, abridge or reduce any other rights or obligations of the persons and entities described herein with respect to indemnity.
2) To the fullest extent permitted by law, SUBCONTRACTOR agrees that upon demand, it will defend CONTRACTOR from any claim arising out of or related to the SUBCONTRACTOR’S Work with counsel acceptable to CONTRACTOR.  To the fullest extent permitted by law, the SUBCONTRACTOR agrees that it will undertake the defense of CONTRACTOR regardless of whether the SUBCONTRACTOR is obligated to indemnify CONTRACTOR under the preceding paragraph.
V.
ACKNOWLEDGMENT
As evidenced by SUBCONTRACTOR’S signature on this Agreement, SUBCONTRACTOR hereby specifically acknowledges and represents that it has carefully reviewed the Project site, and the Contract Documents, the Contract Documents are full and complete, are sufficient to enable SUBCONTRACTOR to determine the cost of Work, and are sufficient to enable SUBCONTRACTOR to properly complete the Work outlined therein in accordance with applicable laws, statutes, building codes and regulations and otherwise to fulfill all of SUBCONTRACTOR’S obligations under the Contract Documents and that the Project site is acceptable for SUBCONTRACTOR to perform its work in accordance with the terms of this Subcontract.  In addition, if SUBCONTRACTOR performs any construction activity and knows, or should have known, that any of the Contract Documents contain any error, inconsistency or omission, SUBCONTRACTOR shall be responsible for such performance and shall bear the cost for correction thereof.

VI.
LABOR REGULATIONS
A. This Agreement is subject to all Federal, State and Local laws, statutes and rules governing the employment and management of labor.  SUBCONTRACTOR agrees to abide by all such governmental requirements governing labor.  SUBCONTRACTOR agrees to be bound by and to enforce the provisions of Executive Order 11246 governing Equal Employment Opportunity as follows:
1) SUBCONTRACTOR will not discriminate against any employee or applicant for employment because of race, color, religion, sex or national origin and agrees that these provisions will also be inserted in all of their subcontracts.  SUBCONTRACTOR will take affirmative action to ensure that applicants are employed, and that employees are treated equally during employment, without regard to their race,
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color, religion, sex or national origin.  Such action shall include, but not be limited to the following:  employment, upgrading, demotion or transfer, recruitment or recruitment advertising; layoff or
2)  termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.  SUBCONTRACTOR agrees to post in conspicuous places, available to employees and 
3) applicants for employment, notices to be provided by the Contracting Officer, or CONTRACTOR setting forth the provisions of this nondiscrimination clause.
4) SUBCONTRACTOR will, in all solicitations or advertisements for employees placed by or on behalf of SUBCONTRACTOR, state that all qualified applicants will receive consideration for employment without regard to race, color, religion, sex or national origin.

5) SUBCONTRACTOR will pay not less than the scale of wages prescribed in the contract between CONTRACTOR and the OWNER, or not less than the scale prescribed by law.  If the SUBCONTRACTOR fails to comply with the preceding, CONTRACTOR shall have the right to terminate this Agreement, in addition to exercising any or all other rights given CONTRACTOR hereunder in the event of a breach hereof, including, but not limited to, assessing any penalties contained in the contract between the OWNER and CONTRACTOR.
6) SUBCONTRACTOR will send to each labor union or representative of workers with which SUBCONTRACTOR has a collective bargaining agreement or other contract or understanding, a notice to be provided by the agency Contracting Officer advising the labor union or worker’s representative of the SUBCONTRACTOR’S commitments under Section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice in conspicuous places available to employees and applicants for employment.
7) SUBCONTRACTOR will comply with all provisions of Executive Order 11246 of September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.
8) SUBCONTRACTOR will furnish all information and reports required by Executive Order 11246 of September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, promulgated pursuant thereto, and will permit access to SUBCONTRACTOR’S books, records, and accounts by the contracting agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations and orders.
9) The SUBCONTRACTOR will conform to all of the equal opportunity and affirmative action requirements of the General Contract.
10) In the event of SUBCONTRACTOR’S noncompliance with the nondiscrimination clauses of this Agreement or with any of such rules, regulations, or orders, this Agreement may be terminated or suspended, in whole or in part, and SUBCONTRACTOR may be declared ineligible for further government contracts in accordance with procedures authorized in Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by Law.
11) SUBCONTRACTOR will include the provisions of the foregoing paragraphs 1 through 8 in every Sub-Subcontract or Purchase Order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon each SUB-SUBCONTRACTOR or VENDOR.  SUBCONTRACTOR will take such action with respect to any Sub-Subcontract or Purchase Order as may be directed by the Secretary of Labor as a means of enforcing such provisions including sanctions for noncompliance; provided however, that in the event SUBCONTRACTOR becomes involved in, or is threatened with litigation with a SUB-SUBCONTRACTOR or vendor as a result of such direction, SUBCONTRACTOR may request the United States to enter into such litigation to protect the interests of the United States.
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VII.
GENERAL CONDITIONS
A. Arbitration:  In the event SUBCONTRACTOR and CONTRACTOR fail to resolve any disputes that may arise out of, or relate, in any way, to this Agreement, or breach thereof, whether in contract, tort or statutory, SUBCONTRACTOR agrees that the matter in question shall be decided by arbitration.  SUBCONTRACTOR hereby waives any rights that SUBCONTRACTOR may have to file a lien against the Project.  SUBCONTRACTOR agrees that arbitration is the first and primary remedy for resolution of all disputes and that the right to pursue litigation against CONTRACTOR is hereby waived.  All decisions and awards rendered by the arbitrator shall be final, and judgment may be entered upon the award in accordance with applicable law in any court having jurisdiction thereof.

1) If at any time a controversy shall arise between the CONTRACTOR and the SUBCONTRACTOR with respect to any matter or item involved in the subcontract, and which the parties hereto do not promptly adjust and determine, or which the OWNER or their authorized representative cannot decide to the satisfaction of both parties hereto, then the written orders of the CONTRACTOR shall be followed and upon completion of the work and before final payment is made, said controversy shall, be decided in the sole discretion of CONTRACTOR either by arbitration or by a lawsuit filed in El Paso County District Court, Colorado.
2) If SUBCONTRACTOR has a dispute with CONTRACTOR, and the underlying cause of the dispute is a dispute between CONTRACTOR and the OWNER, or any third party outside of the control of CONTRACTOR, SUBCONTRACTOR shall be in the same position as CONTRACTOR and SUBCONTRACTOR agrees to pursue resolution of such dispute in cooperation with CONTRACTOR and subject to any Disputes Clauses included in CONTRACTOR’S contract with an OWNER.  In the event CONTRACTOR’S contract with the OWNER provides for arbitration, SUBCONTRACTOR consents to be joined to any such arbitration if CONTRACTOR’S or OWNER’S claims relate, in any way, to SUBCONTRACTOR’S Work.

3) If a dispute resolved by arbitration or lawsuit results in a decision in favor of CONTRACTOR, SUBCONTRACTOR shall pay all of CONTRACTORS attorney’s fees and costs, whether incurred prior to or subsequent to the filing of the Demand for Arbitration or lawsuit.

4) Any arbitration shall be conducted through the Judicial Arbiter Group (JAG), or if JAG is no longer in existence, the arbitration will be conducted by an impartial arbitrator selected by CONTRACTOR.  Exclusive venue for any arbitration or litigation proceeding shall, in the sole discretion of the CONTRACTOR, be in Colorado Springs, Colorado, or in the location of the Project.

5) This subcontract, although drawn by the CONTRACTOR, shall, in the event of any dispute over its meaning or application, be interpreted fairly and reasonable and neither more strongly for nor against either party.
B. Changes and Modifications to the Work:
SUBCONTRACTOR shall make any changes or modifications to the Work from the original Plans and Specifications without nullifying the Agreement when specifically ordered to do so in writing by CONTRACTOR.  If such changes cause an increase or decrease in the amount due to SUBCONTRACTOR or to the time of performance of the Work, SUBCONTRACTOR shall promptly submit to CONTRACTOR in writing, in such detail as CONTRACTOR considers to be reasonable, an estimate and firm proposal of the effect of the change to the Subcontract Amount and SUBCONTRACTOR’S time of performance.  Notification by SUBCONTRACTOR shall be given not later than five (5) working days after the change is ordered.  If such notice is not given, it shall be conclusively determined that no additional compensation, no additional time or other adjustment in favor of SUBCONTRACTOR shall be provided.
1) If directed by CONTRACTOR in writing, SUBCONTRACTOR shall proceed with changes prior to the time the cost of any change or other required adjustment is determined.

2) The failure of CONTRACTOR to approve any proposed price or other adjustment to SUBCONTRACTOR for directed changes shall not relieve SUBCONTRACTOR of its obligation to continue the prosecution of the Work in accordance with CONTRACTOR’S project schedule.  Failure of SUBCONTRACTOR to do so shall constitute a default under this Agreement.
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3) Adjustment to SUBCONTRACTOR’S Subcontract Amount resulting from changes directed by CONTRACTOR shall be determined by one of the following methods:
a. By procedures specified in the contract between CONTRACTOR and OWNER, or in the absence of such procedures;

b. By mutual acceptance of a lump sum proposal by SUBCONTRACTOR to CONTRACTOR;


c. By unit prices stated in the Work Order or subsequently agreed upon by both CONTRACTOR and SUBCONTRACTOR; or


d. By any method agreed upon by both CONTRACTOR and SUBCONTRACTOR.
4) The SUBCONTRACTOR will perform any change in the subcontract per written direction by the CONTRACTOR when the CONTRACTOR has been directed to do so by the OWNER, regardless of whether the subcontract price has been settled or will be settled at a later date, and the CONTRACTOR will only be liable to the SUBCONTRACTOR for the price settlement as pertains to the SUBCONTRACTOR which they are able to negotiate with the OWNER.
5) Agreed upon adjustments to the Subcontract Amount and/or time shall be final and binding on both CONTRACTOR and SUBCONTRACTOR and, in no event, shall SUBCONTRACTOR be entitled to any other costs, whether direct, indirect, consequential or incidental arising out of or incurred in association with the completion of any additional work.
6) If unit prices are agreed upon, and if the quantities originally contemplated are so changed that application of the agreed unit prices to the quantities of Work proposed will cause substantial inequity to the OWNER, CONTRACTOR or SUBCONTRACTOR, the applicable unit prices may be renegotiated upon written request by any of the parties.
7) The CONTRACTOR shall have the right to order in writing the omission or addition of work or material when omitted from or added to the General Contract by the OWNER.  Fair deductions or increases shall be made in the sums payable hereunder for such omitted or added work or material.  No claim for extra compensation on account of changed or added work may be made by the SUBCONTRACTOR unless such work was authorized in writing by the CONTRACTOR prior to the commencement thereof.  The SUBCONTRACTOR shall have no dealing with the OWNER or their representative in regard to changes, additions, or deductions, in connection with their work unless specifically asked for by the CONTRACTOR.
C. Claims:

1) The SUBCONTRACTOR will provide written notice to the CONTRACTOR within ten (10) calendar days of any claim for extension of time, damage for delays, changed site conditions, or otherwise, as will enable the CONTRACTOR to present such claims to the OWNER for payment or recognition in the same manner as provided in the General Contract for like claims the CONTRACTOR may have upon the OWNER, and the CONTRACTOR will not be liable to the SUBCONTRACTOR for any claims not timely or properly presented, nor until allowed by the OWNER.  The SUBCONTRACTOR will provide to CONTRACTOR all documents and other support needed by CONTRACTOR to pursue such claims.  SUBCONTRACTOR agrees that for all such claims, CONTRACTOR is not liable to SUBCONTRACTOR for any damages caused by or arising out of any acts or omissions of the OWNER or any entity under the employ of OWNER or any other entity outside of the control of CONTRACTOR.  SUBCONTRACTOR agrees that any claim will “Pass Through” CONTRACTOR unless CONTRACTOR waives the “Pass Through” privilege in writing.
2) If notification of any claims have been made against the SUBCONTRACTOR or the CONTRACTOR arising out of labor or materials furnished the project or otherwise on account of any actions or failures to act by the SUBCONTRACTOR in the performance of this subcontract, the CONTRACTOR may, at their discretion, withhold such amounts otherwise due or to become due hereunder to cover said claims and any cost or expense arising or to arise in connection therewith pending settlement thereof.  The exercise of this right by the CONTRACTOR shall not bar the exercise of any other rights of the CONTRACTOR herein or by the law provided.
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3) If SUBCONTRACTOR encounters subsurface and/or latent conditions at the Project site materially differing from those indicated on the drawings, or specifications, or unknown conditions of an unusual nature differing materially from those ordinarily encountered and generally recognized as inherent in Work of the character provided for in the Contract Documents, CONTRACTOR shall be provided written notice within 24 hours of the SUBCONTRACTOR encountering such conditions, before such conditions are disturbed.  In the event written notice is not provided before commencing the Work, SUBCONTRACTOR irrevocably waives any right to additional compensation and/or time, to which it may otherwise be entitled.
4) The SUBCONTRACTOR will provide written notice to the CONTRACTOR if the SUBCONTRACTOR deems that the surfaces or work to which their work is to be applied or affixed is unsatisfactory or unsuitable before proceeding or taking remedial action.  If the SUBCONTRACTOR begins work, it will be deemed to have accepted all prior work and the SUBCONTRACTOR shall be fully liable for any and all expense, loss, or damage resulting from said work or condition; and CONTRACTOR shall be relieved of all liability therewith.
5) The SUBCONTRACTOR shall pay for all royalties and license fees and to defend all suits or claims for infringement of any patent rights involved in the work of the SUBCONTRACTOR.
6) Any change in the Work directed by the OWNER shall be binding on SUBCONTRACTOR to the extent SUBCONTRACTOR is directed by CONTRACTOR to perform portions of such Work.  If CONTRACTOR’S contract is not adjusted in value or other adjustment for changes directed by OWNER upon CONTRACTOR, CONTRACTOR shall not be liable for any adjustment to SUBCONTRACTOR for same with the exception of successful claims that pass through CONTRACTOR.
7) Any changes or modifications to the Work which involves a change in the Subcontract Amount must be authorized by CONTRACTOR’S Project Manager in writing in advance.  Other CONTRACTOR representatives do not have authority, express, implied or apparent, to approve changes to the Work.  Any additional work performed by SUBCONTRACTOR without CONTRACTOR’S Project Manager's prior approval shall be at SUBCONTRACTOR’S sole cost and risk.
8) The SUBCONTRACTOR will provide all work made necessary by their operation, or caused by their operation such as cutting, patching, demolition, clean-up, repair of damaged facilities, and renovation and fill-in of areas left open by their removals, all in accordance with the terms and conditions of the General Contract.
9) The SUBCONTRACTOR will save harmless the CONTRACTOR, the OWNER, and the Project from claims and mechanic’s liens on account thereof, including, without limiting the generality of the foregoing, legal fees and disbursements paid or incurred by the CONTRACTOR to enforce the provisions of these paragraphs.  CONTRACTOR, in its sole discretion, may pay any liens or claims filed or made on the Project arriving from or related to SUBCONTRACTOR’S work and deduct the amount paid from any moneys owing to SUBCONTRACTOR on this Project or any other project.
D. Performance of Work:

1) The SUBCONTRACTOR will provide, at their own expense, whatever storage sheds, workshops, and offices are necessary for the performance of the subcontract, and to remove same and thoroughly clean the premises upon completion of their work.
2) SUBCONTRACTOR agrees to furnish promptly all samples, lists, drawings, cuts, schedules, etc., required in connection with their work, except that approval of same does not relieve SUBCONTRACTOR of their responsibility for complying with the requirements of the drawings and specifications, and to furnish all transportation costs on samples, drawings, etc. furnished by the SUBCONTRACTOR.

3) SUBCONTRACTOR agrees to pay for the use of the CONTRACTOR’S hoisting facilities, or any other of the CONTRACTOR’S facilities, if agreed to by the CONTRACTOR, unless otherwise agreed upon in writing.
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4) SUBCONTRACTOR agrees to comply with all applicable federal, state and municipal laws and/or ordinances and regulations effective where the work is to be performed under this subcontract and to pay all costs and expenses connected with such compliance; to pay all taxes, assessments and premiums under the federal social security act or any applicable unemployment insurance, disability benefit, old age benefit or retirement act, all sales and use taxes, all personal property taxes, all transportation taxes and all other payable taxes by reason of the SUBCONTRACTOR’S work; and to furnish all necessary reports and information to the appropriate federal, state, and municipal agencies with respect to all of the foregoing, and same as through the SUBCONTRACTOR was in fact the CONTRACTOR.
5) The SUBCONTRACTOR will route all equipment and materials to be used in the execution of this subcontract as designated by the CONTRACTOR, providing the transportation costs are not increased thereby, and it is agreed that the carrier so designated shall be the agent of the SUBCONTRACTOR and not the agent of the CONTRACTOR.
6) SUBCONTRACTOR agrees to prosecute their work and the several parts thereof at such times and in such order as the CONTRACTOR considers necessary to keep the same sufficiently in advance of the other parts of the work and to avoid any delay in the completion of the construction as a whole.  The SUBCONTRACTOR shall reimburse the CONTRACTOR for any loss or damage, including delay damages as set forth herein, and extra expenses paid or incurred by the CONTRACTOR which is due to (a) SUBCONTRACTOR’S failure to deliver any and all materials and/or labor, furnish equipment or services, etc. as required herein; and (b) SUBCONTRACTOR’S failure to properly perform any and all work, in keeping with the progress of the general construction work; and/or (c) to  properly perform any term, covenant or condition contained in this subcontract.  If the SUBCONTRACTOR fails or refuses to proceed with their work as directed by the CONTRACTOR or fails to perform said work in accordance herewith, in whole or in part, or fails to perform any term, covenant or condition contained in this subcontract, the CONTRACTOR may, at their option, upon three (3) calendar days written notice to the SUBCONTRACTOR’S last known address, take any steps CONTRACTOR deems advisable to secure any labor and/or materials, equipment, services, etc., and may take over all of the SUBCONTRACTOR’S equipment, material, etc., and prosecute the work to completion.  In case the CONTRACTOR deems the foregoing procedure necessary, all monies expended and all of the losses, damages and extra expense plus all of the CONTRACTOR’S applicable overhead, direct and indirect expenses and all other direct and indirect expenses and cost, commonly referred to as General Conditions, shall be deducted from the contract price herein stated, and if such expenditures, together with said losses, damages and extra expenses exceeds the amount otherwise due to the SUBCONTRACTOR hereunder, the SUBCONTRACTOR agrees to pay to the CONTRACTOR on demand the full amount of such expenses, together with interest thereon at the rate of fifteen per cent (15%) per annum until paid.  The foregoing shall also apply (a) if the CONTRACTOR or any other SUBCONTRACTORS shall be unable to proceed with the work to be done by them under the General Contract because of any action by one or more employees of the SUBCONTRACTOR or by any person or labor organization purporting or attempting to represent any employee of the SUBCONTRACTOR and (b) if the SUBCONTRACTOR shall be adjudicated bankrupt, or shall file a petition for relief under the bankruptcy laws, or shall make an assignment for the benefit of its creditors, or shall have appointed a trustee for all, or substantially all, of its assets, except that continuance thereof for a period of three (3) calendar days shall not be necessary for these to become operative.
7) SUBCONTRACTOR agrees to be bound to the CONTRACTOR by the terms of the General Contract and Federal Procurement Regulations (if applicable), to conform and comply with all the terms of the General Contract, and to assume towards the CONTRACTOR all of the duties and obligations which the CONTRACTOR assumes in the General Contract toward the OWNER insofar as they are applicable to this subcontract, unless modified within this subcontract.
E. Clean Up:

The SUBCONTRACTOR will clean up their work, complete all punch list items and return the site to its original condition, which existed prior to commencement of the work, on a daily basis, and, also on a daily basis, remove from the site, as directed by the Contractor, all rubbish and debris resulting from their work and clean up to the satisfaction of the CONTRACTOR and OWNER all dirt, grease, marks, etc. from walls ceilings, floors, fixtures,
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 etc. deposited or placed thereon as a result of the execution of this subcontract and leave all work areas broom clean at the end of each work day.  If the SUBCONTRACTOR refuses or fails to perform this cleaning within 24 hours after directed to do so by CONTRACTOR, the CONTRACTOR shall have the right, and power to proceed with said cleaning, and issue to the SUBCONTRACTOR a deductive change order for the actual cost together with an administrative fee equal to 15% of the actual cost.
F. Protection of Work:

1) SUBCONTRACTOR shall protect, insure and, except to the extent covered by any Builder's Risk insurance for the Project, pay for all damage to SUBCONTRACTOR’S work due to storms, flood, weather, wave action, erosion, trespass or other cause, and to repair this or any damage caused by SUBCONTRACTOR’S work to its original or specific condition should it occur before completion and acceptance of the entire Project.
2) SUBCONTRACTOR shall provide all necessary equipment and utilities required by their work and employees on the site, and to protect their work and materials from weather, fire, traffic, theft and all hazards.  All barricades, lights and safety items of equipment required under the terms of the General Contract, or law, shall be provided and installed by the SUBCONTRACTOR for that portion of the work covered by this subcontract.
3) SUBCONTRACTOR shall protect their work adequately and properly by all necessary lights, barriers, supports, signs and guards so as to avoid injury or damage to persons or property occasioned by failure to do so, or by any negligence of the SUBCONTRACTOR or any of their officers, agents, or employees in the performance of their work.  The standards of protection shall not be less than those required by law or by the OWNER in accordance with the terms of the General Contract.
G. Delay Damages:
SUBCONTRACTOR shall be liable to CONTRACTOR for delays caused by SUBCONTRACTOR.  The liability of the SUBCONTRACTOR to CONTRACTOR for such delays shall include, in addition to all expenses, costs and damages recoverable by the CONTRACTOR as set forth herein, all losses and damages incurred by CONTRACTOR, including all direct costs, extended overhead, profits and liquidated damages sustained by CONTRACTOR as a result of SUBCONTRACTOR’S delay.  SUBCONTRACTOR acknowledges, understands and agrees that CONTRACTOR will be deemed to have incurred losses and damages as a result of delays by SUBCONTRACTOR regardless of any overall delays in the Project or the imposition of delay or liquidated damages by OWNER.  Liquidated damages specified in the contract between CONTRACTOR and OWNER shall not operate as a limitation of the SUBCONTRACTOR’S liability to CONTRACTOR for delay damages.  The Project schedule will be maintained by CONTRACTOR at the Project, and it may be amended from time to time by CONTRACTOR in its sole discretion.  SUBCONTRACTOR shall at all times be responsible for reviewing the Project schedule and for complying with the Project schedule.

H. Final Acceptance:

1) SUBCONTRACTOR agrees that all Work performed by SUBCONTRACTOR is subject to final approval of the OWNER or any authorized agent of OWNER and CONTRACTOR within the terms of the Contract Documents.
2) SUBCONTRACTOR agrees to promptly amend and make good any defective materials and/or workmanship to the entire approval and acceptance of the CONTRACTOR, OWNER and/or ENGINEER.   Should the SUBCONTRACTOR refuse or neglect to proceed at once with the correction or rejected or defective materials and/or workmanship after receiving notice to do so, it is agreed that the CONTRACTOR shall have the right and the power to have the defects remedied or changes made at the expense of the SUBCONTRACTOR, and the SUBCONTRACTOR agrees to pay to the CONTRACTOR on demand any and all loss and/or expense paid or incurred by the CONTRACTOR in remedying such defects and/or making such changes together with an administrative fee equal to 15% of the loss or expense, together with interest thereon at the rate of fifteen per cent (15%) per annum until paid, in addition to all other loss, damage and extra expense which SUBCONTRACTOR may become liable for under this subcontract.
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3) SUBCONTRACTOR agrees to guarantee their work against all defects of materials and workmanship as provided for in the General Contract, it being understood that such guarantee shall remain in full force and effect until the expiration of the CONTRACTOR’S guarantee under the General Contract.
I. Unsatisfactory Work:

The SUBCONTRACTOR shall promptly notify CONTRACTOR of any unsatisfactory site conditions that will adversely impact the prosecution of the SUBCONTRACTOR’S work.  If the SUBCONTRACTOR proceeds with its Work, it will be conclusive evidence that the site conditions are accepted by the SUBCONTRACTOR, and the SUBCONTRACTOR shall be liable for any and all expense, loss or damage resulting from said conditions, and CONTRACTOR shall be relieved of all liability therefor.

J. Government and Safety Requirements:

SUBCONTRACTOR agrees to abide by and comply with all governmental laws, ordinances, rules, regulations, acts, standards and orders from Federal, State and Local governmental authorities bearing on the performance of Work under this Agreement.  SUBCONTRACTOR shall procure and pay for all permits, licenses, taxes, fees and inspections necessary for the proper execution of the Work and operation of SUBCONTRACTOR’S business entity.
1) SUBCONTRACTOR agrees to operate in full compliance with all OSHA rules and Standards including, but not limited to, the proper implementation of a written Safety Plan and Hazardous Communications plan.  SUBCONTRACTOR will provide Materials Safety Data Sheets and procedures to CONTRACTOR for all scheduled materials introduced to the Project site. SUBCONTRACTOR agrees to properly train all personnel working on the Project with respect to safe work place procedures and practices, as well as specific OSHA standards governing the type of Work they will be performing for CONTRACTOR  SUBCONTRACTOR agrees to immediately notify CONTRACTOR’S site supervisor or the Project Manager for the Project in the absence of the site supervisor, and other entities present at a Project of any safety hazards, issues or concerns SUBCONTRACTOR has knowledge or control of or that SUBCONTRACTOR encounters while performing the Work on the Project site.  SUBCONTRACTOR agrees to abide by, inform all personnel of, and actively enforce the safety program and safety rules provided at the Project by CONTRACTOR.  SUBCONTRACTOR is responsible for obtaining such safety documents, rules, guidelines and practices.  Safety materials provided by CONTRACTOR do not in any way relieve SUBCONTRACTOR from the responsibilities set forth in this Paragraph.


2) SUBCONTRACTOR will be liable for any fines, levies, penalties or damages imposed upon CONTRACTOR, its employees, agents and assigns as a result of activities undertaken by SUBCONTRACTOR for any reason if related to the Work in any way.  In addition to specific damages suffered by CONTRACTOR, SUBCONTRACTOR will be liable for any defense costs and losses incurred by CONTRACTOR as a result of SUBCONTRACTOR’S activities including but not limited to attorney’s fees and costs.
3) SUBCONTRACTOR agrees not to remove guards or safety appliances, except on authority of the CONTRACTOR, and to replace such guards and appliances promptly.  Failure to make such replacement will authorize the CONTRACTOR to do such work and charge the costs thereof to the SUBCONTRACTOR.
K. Labor Relations:

1) SUBCONTRACTOR hereby acknowledges that CONTRACTOR may be a party to certain Collective Bargaining Agreements (hereinafter “C.B.A.”) with various union crafts, which C.B.A. may affect the Work of SUBCONTRACTOR while working on a Project under this Agreement or a Work Order.  SUBCONTRACTOR agrees that, to the extent any such C.B.A. is applicable to the on-site Work performed by the SUBCONTRACTOR on a Project, SUBCONTRACTOR shall take all steps necessary to comply with the SUBCONTRACTOR Articles or other applicable provisions of CONTRACTOR’S C.B.A.  If any portion of SUBCONTRACTOR’S Work is further subcontracted, then any SUB-SUBCONTRACTOR’S shall be bound by and observe all terms and provisions of such C.B.A. to the same extent as is herein required by SUBCONTRACTOR.
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2) SUBCONTRACTOR further agrees that in the event of a strike, picket, sympathy strike, work stoppage, picket or other form of labor dispute in connection with CONTRACTOR, SUBCONTRACTOR, the OWNER, or any other person, SUBCONTRACTOR will continue to perform the Work required in this Agreement without interruption or delay.  If SUBCONTRACTOR fails to continue performance of the Work, CONTRACTOR may terminate the services of SUBCONTRACTOR after proper written notice has been made as set forth herein.  CONTRACTOR recognizes that a picket free entrance to a Project must be provided for SUBCONTRACTOR before any such termination may take place.
L. Loss Control:

SUBCONTRACTOR shall take all reasonable loss control precautions with respect to the Work, so as not to endanger any person or property.  SUBCONTRACTOR shall immediately report to CONTRACTOR any injury or occupational illness of any person or loss to property related to the Work.  SUBCONTRACTOR shall immediately report to CONTRACTOR in writing any known hazards existing on the Project site.  SUBCONTRACTOR shall be solely responsible for meeting the requirements of this paragraph and enforcing same for all of SUBCONTRACTOR’S employees, SUBCONTRACTORS, SUPPLIERS, VENDORS and other persons associated with SUBCONTRACTOR’S Work.

M. Safety and Theft:

1) SUBCONTRACTOR shall provide all necessary equipment and utilities required by their work and employees on the site, and to protect its work and materials from weather, fire, traffic, theft and all hazards.  All barricades, lights and safety items of equipment required under the terms of the General Contractor law, shall be provided and installed by the SUBCONTRACTOR for that portion of the Work covered by this Agreement.
2) SUBCONTRACTOR shall adequately protect its Work and provide all necessary lights, barriers, supports, signs and guards so as to avoid injury or damage to persons or property occasioned by failure to do so, or by any negligence of the SUBCONTRACTOR or any of its officers, agents or employees in the performance of SUBCONTRACTOR’S work.  The standards of protection shall not be less than those required by law or by the OWNER in accordance with the terms of its contract with CONTRACTOR.
3) SUBCONTRACTOR shall provide all Work made necessary by its operations, or caused by its operations such as cutting, patching, demolition, clean-up, repair of damaged facilities, and renovation and fill-in of areas left open by SUBCONTRACTOR’S removals, all in accordance with the terms and conditions of the Contract Documents.
N. Notification and Authorized Representatives:
1) CONTRACTOR and SUBCONTRACTOR shall designate their representatives responsible for executing documents required by this Agreement and for the prosecution of the Work and notify one another how communication will be made between designated representatives prior to the commencement of Work included in a Work Order.  CONTRACTOR and SUBCONTRACTOR shall provide instructions and orders only to persons designated as authorized representatives.  Should the authorized representative of CONTRACTOR or SUBCONTRACTOR change, written notification must be made prior to the change.

2) Any notices required by this Agreement shall be sufficient notice for all purposes as to its contents if given in writing, delivered to the party whom such notice is intended to be given, or to its authorized representative in writing, at the address above set forth, or to such other address as it shall have previously furnished, in writing, to the other party.  Notification by fax shall be deemed to be acceptable by all parties to this Agreement just as written notice delivered by mail.

O. Rights and Responsibilities:

SUBCONTRACTOR shall be bound to CONTRACTOR by the terms of this Agreement, the Contract Documents and the contract between CONTRACTOR and the OWNER and shall assume toward CONTRACTOR all obligations and responsibilities that CONTRACTOR, by those documents, assumes toward OWNERS. 
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1) SUBCONTRACTOR shall not assign any Work covered by this Agreement without the prior written consent of CONTRACTOR.
2) CONTRACTOR reserves the right to object to any proposed Sub-SUBCONTRACTOR or vendor that SUBCONTRACTOR proposes to engage and discloses on the SUBCONTRACTOR Materials Supplier and/or SUB-SUBCONTRACTOR list.  All such SUB-SUBCONTRACTORS and VENDORS must be disclosed.  In the event CONTRACTOR objects to any SUB-SUBCONTRACTORS and/or SUPPLIER, SUBCONTRACTOR shall promptly propose another SUB-SUBCONTRACTOR and/or VENDOR.
3) Waiver of any breach hereof shall not constitute a waiver of any subsequent breach of the same or any other provision hereof.
4) This subcontract, with its exhibits, constitutes the entire agreement between the parties, and supersedes all prior proposals and agreements.
P. Notification and Authorized Representatives:

1) The Project Schedule is a part of this Agreement and SUBCONTRACTOR is responsible for the management of Work within the parameters of the schedule.  SUBCONTRACTOR is responsible for communicating with CONTRACTOR regarding all aspects and phases of the Work.  CONTRACTOR shall notify SUBCONTRACTOR of changes to the Project Schedule and shall provide additional scheduling details as applicable to SUBCONTRACTOR.  SUBCONTRACTOR shall not be entitled to additional compensation for any extended performance costs with the exception of items agreed to in writing by CONTRACTOR.

2) SUBCONTRACTOR shall furnish to CONTRACTOR monthly or upon request of CONTRACTOR progress reports on the Work including the status of materials and equipment ordered or to be used.

Q. Submittals:

SUBCONTRACTOR shall furnish to CONTRACTOR all required submittals, shop drawings, samples and required information within thirty (30) calendar days of SUBCONTRACTOR’S receipt of this Subcontract or such other period specified for approval as governed by the Project Schedule, the Contract Documents or written directive from CONTRACTOR.  No payments will be made until all required submittals have been received and approved.

R. Termination and Default:

If SUBCONTRACTOR at any time fails to prosecute the Work under this Agreement in accordance with the Project Schedule; fails to complete Work in an efficient and skillful manner; fails to use sufficient properly trained manpower or other necessary resources; fails to properly supervise the prosecution of the Work; fails to make proper payment to employees, vendors or SUB-SUBCONTRACTOR’S for the Work; fails to abide by laws or public rules having jurisdiction over the Work; fails to maintain the required insurance coverages or in any way fails to fulfill the requirements of this Agreement, SUBCONTRACTOR will  be in breach and default under this Agreement and may be terminated by CONTRACTOR.  CONTRACTOR will provide SUBCONTRACTOR written notice of the default(s).  In the event SUBCONTRACTOR does not cure, or commence to cure, any defaults within two (2) work days of its receipt of CONTRACTOR’S written notice, CONTRACTOR may terminate this Agreement for default in accordance with Subparagraph 2 below.  At its sole discretion, CONTRACTOR may also:
1) Subsidizing of SUBCONTRACTOR’S Work by CONTRACTOR


CONTRACTOR may subsidize the resources of SUBCONTRACTOR and provide materials, supplies, equipment, services, labor and other resources necessary to assist SUBCONTRACTOR in timely completion of the Work.  SUBCONTRACTOR may be entitled to compensation for Work completed under this Paragraph if the total cost incurred by CONTRACTOR is less than the outstanding balance of the Subcontract Amount as determined according to “Cost of Subsidizing or Terminating” below.

2) Termination with Cause
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In the event of any uncured defaults, CONTRACTOR may terminate the Agreement for default, enter upon the premises and take possession for use in completing the Work, all materials, supplies, equipment, tools and other resources under the employ of SUBCONTRACTOR thereon and complete the Work, or have same completed by others.

3) Cost of Subsidizing or Terminating
a. All costs incurred by CONTRACTOR terminating or subsidizing SUBCONTRACTOR, shall be deducted from the Subcontract Amount in sufficient amounts to pay for all costs incurred including but not limited to CONTRACTOR’S direct costs, variable costs, variable overhead, fixed overhead, losses, delay damages, liquidated damages and attorney's fees.  SUBCONTRACTOR and any surety of SUBCONTRACTOR shall be liable for all such costs of termination or subsidizing.  SUBCONTRACTOR shall receive no compensation until the Work is finished and accepted, and final payment has been made from the OWNER to CONTRACTOR, and all costs associated with termination or subsidizing have been determined.  If the costs associated with the action taken to terminate or subsidize SUBCONTRACTOR exceed the balance of the Subcontract Amount, SUBCONTRACTOR agrees to promptly pay CONTRACTOR the difference, including all attorney's fees, costs of collection and interest at 15% per annum.  Any actions taken or payments made by CONTRACTOR under this Paragraph shall not relieve SUBCONTRACTOR in any way from liabilities or obligations under the Agreement.  SUBCONTRACTOR shall not be entitled to any anticipated profits or compensation of any kind for unperformed Work upon termination or subsidizing by CONTRACTOR.  In the event a termination for default is later determined to be wrongful, the termination shall automatically be converted to a termination for convenience and SUBCONTRACTOR shall be entitled to the amounts set forth in Paragraph 4.f. as its sole and exclusive remedy.

b. The rights contained under this Section and pursuant to other provisions of this Agreement, shall be cumulative and are not intended to be in lieu of any legal right or remedy which CONTRACTOR may have as a result of any breach or default of this Agreement.
4) Termination for Convenience
CONTRACTOR may, for its convenience and without cause, terminate this Agreement, or any portion thereof, at any time by giving written notice to SUBCONTRACTOR stating the extent to which the Work is terminated and the date upon which the termination becomes effective.  Upon receipt of such notice, SUBCONTRACTOR shall do all things necessary to assure timely and efficient close out of the terminated Work and proper de-mobilization from the Project Site, including but not limited to:

a. Perform all actions necessary to protect and preserve all Work already performed and the property of CONTRACTOR and the OWNER.
b. Halt performance of terminated Work on the date so directed and to the extent specified in the termination notice except work that CONTRACTOR directs SUBCONTRACTOR to perform as part of the termination.
c. After review and acceptance by CONTRACTOR, cancel all orders for materials, equipment and other resources procured by SUBCONTRACTOR and to the extent possible, cancel all contracts in effect except those necessary to complete any Work that has not been terminated.

d. Assign to CONTRACTOR as directed all rights, titles, and interests of SUBCONTRACTOR on outstanding contracts so terminated, in which case CONTRACTOR shall have the right, but not the duty, to cancel, settle or pay any claims arising out of the termination of such contracts or to proceed with and control such contracts.

e. Deliver to CONTRACTOR as required by this Agreement, the Contract Documents or directive from CONTRACTOR, all documents which SUBCONTRACTOR would be required to provide including titles, warranties, maintenance and operations manuals and all other required 
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f. documents relating to portions of completed Work or to the extent possible for portions of uncompleted Work.
g. In the event of a termination for convenience, SUBCONTRACTOR shall be paid for Work properly performed by SUBCONTRACTOR and accepted by CONTRACTOR and the OWNER prior to the termination date and the responsible and verifiable close out costs incurred by SUBCONTRACTOR as its sole and exclusive remedy.  Such payment shall constitute full satisfaction of all indebtedness for the Work.  SUBCONTRACTOR shall not be entitled to compensation for any unearned or anticipated profits for unperformed Work nor for consequential loss or damage in the event of termination, in whole or in part.

S. Warranty:

SUBCONTRACTOR warrants to CONTRACTOR, the OWNER and the ARCHITECT that all materials and equipment shall be new unless otherwise specified, and that all Work completed under this Agreement shall be free from faults and defects and in conformance with the Contract Documents, applicable building codes and the standard in the industry.  All Work not conforming to these requirements, including unapproved substitutions, shall be considered defective, and SUBCONTRACTOR agrees to make corrections in a timely manner as directed by CONTRACTOR.  SUBCONTRACTOR agrees to bear sole responsibility for all costs associated with such corrections.  The warranty provided in this Paragraph shall be in addition to and not in limitation of any other warranty implied or expressed or any other remedy required by law or by the Contract Documents.  SUBCONTRACTOR shall provide a one (1) year warranty for SUBCONTRACTOR’S Work from the date a Certificate of Occupancy is issued or such longer period provided for by the Contract Documents.

T. Layout:

SUBCONTRACTOR shall verify any layout or engineering performed by CONTRACTOR as an accommodation for SUBCONTRACTOR to substantiate the accuracy thereof.  The completion of Work in accordance with such services provided by CONTRACTOR shall constitute acceptance of the accuracy of the layout or engineering performed by CONTRACTOR, and shall relieve CONTRACTOR from any liability for any defects or inaccuracies therein, regardless of any verbal representations or statements by CONTRACTOR’S employees.

U. Testing:

SUBCONTRACTOR shall provide and pay for all testing related to its Work and as required by the terms and conditions of the Contract Documents.

VIII.   
WORK OF OTHERS
While performing its Work, SUBCONTRACTOR shall take all necessary precautions to protect the Work of other trades from damage caused by SUBCONTRACTOR’S operations, and shall be responsible for any costs and losses that result from such damage and repair to same.  SUBCONTRACTOR shall cooperate with CONTRACTOR and other SUBCONTRACTOR’S or entities whose Work might interfere with SUBCONTRACTOR’S Work and shall participate in the preparation of coordination drawings and plans in areas of congestion as required by the Contract Documents, this Agreement, Work Orders or other notification, specifically noting and advising CONTRACTOR of any such interference or congestion.
IX.
MISCELLANEOUS PROVISIONS
A. SUBCONTRACTOR is bound to CONTRACTOR by the terms of CONTRACTOR’S contract with the OWNER and any applicable Federal Acquisition Regulations, shall comply with those terms and assumes towards CONTRACTOR all of the duties and obligations which CONTRACTOR assumed in its contract towards the OWNER insofar as they are applicable to this Agreement, unless expressly modified by this Agreement.
B. Where the words “Government” and “CONTRACTOR” appear in CONTRACTOR’S contract with the OWNER they will mean “CONTRACTOR” and “SUBCONTRACTOR”, respectively in this Agreement.
C. The parties have executed this Agreement on the date and year written below.  Both parties warrant that the signatures appearing below are those of authorized legal agents.
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D. Unless specifically excluded herein, within five (5) days of SUBCONTRACTOR’S receipt of this Subcontract, SUBCONTRACTOR shall:
1) Sign and return to CONTRACTOR all copies of this Agreement.  If not executed and returned, the terms of this Agreement shall be deemed accepted by SUBCONTRACTOR’S commencement of any Work, including ordering any materials.
2) Sign and return to CONTRACTOR all copies of all attached Exhibits / Attachments.
3) Send to CONTRACTOR required insurance certificates.
4) Advise CONTRACTOR of any controlled material required.
E. This Agreement shall be construed in accordance with the laws of the State of Colorado regardless of where the Project is located.
F. For Government work only, the following shall apply:
Per FAC 2005-29, 15 Jan 09, FAR 22.18 Employment Eligibility Verification is added.
Clause 52.222-54 Employment Eligibility Verification.
As prescribed in 22.1803, insert the following clause: 
EMPLOYMENT ELIGIBILITY VERIFICATION (JAN 2009)
CONTRACTOR





       SUBCONTRACTOR

	Komada, LLC







	(SUBCONTRACTOR NAME)


	By         
        Name 
	By 







                          Name (Print)

	Title       

	Title  







	Date





  


	Date 








	Signature







	Signature







PERSONAL GUARANTEE

The undersigned hereby unconditionally adapts and accepts all terms, requirements, obligations and conditions set forth in this Subcontract, and unconditionally guarantees the payment and performance of all of SUBCONTRACTOR’S obligations under the Agreement or Work Orders, including any amendments or change orders to this Agreement or Work Orders.  Guarantor specifically agrees that any changes, amendments or modifications to this Agreement of Work Orders shall not operate to release Guarantor of their obligation under this Guarantee, and Guarantor hereby consents to all such changes, amendments and modifications to the Agreement or Work Orders.
Signed






Date
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